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RESTRICTIONS UPON STATE POWER IN RELATION 


TO PRIVATE PROPERTY.....CONTINUED. 


Ir is too plain then to be disputed, that both the written and 
unwritten constitutions of the several United States have provid- 
ed, in behalf of the right of private property, certain restrictions 
upon the legislative department, -which the courts of the country 
are bound to respect, whenever they are appealed to by any in- 
dividual, who complains of the intrusion of that department, upon 
such right. But although the highest power of a State has not 
an unlimited control over private property, yet it is possessed of 
a control which is restricted and qualified. The government of 
a State may, for instance, take the property of a citizen when the 
public good requires it, by making a sufficient compensation.— 
This is a right which has always been conceded, and one which 
by no means militates with the true principles of political free- 
dom. No State can administer its public affairs in the most 
beneficial manner, if it has not, on particular occasions, the pow- 
er of disposing or insparing the value of the property of a citi- 
zen. It is therefore presumed, that when mankind originally 
entered into society, they consented that whenever their property 
was necessary to the public good, they would not obstinately re- 
tain it on being offered a fair and full equivalent. This right, 
on the part of government, is what is called the “‘ eminent do- 
main,” to which,says Vattel, “‘men have impliedly yielded, though 
it has not been expressly reserved.’”’ Bynkershoek lays it down, 
that this ‘“‘eminent domain’? may be jawfully exercised whenever 


1Vattel ch. 20. s. 244. 
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public necessity or public utility requires it, and that the sov~ 
ereign power may take from the proprietors ‘those things with- 
out which high roads cannot be made;’ and that “this right may 
be imparted to others occasionally, as to chief magistrates of 
towns, cities, &c.”’ But then he annexes the qualification, that 
“"f houses and lands are taken from individuals—adequate com- 
pensation should be made.’* The law of England on this subject 
is conformable to the opinions which have just been advanced, 
and is thus extremely well illustrated by Blackstone—“If a new 
road (says he) were to be made through the grounds of a private 
person, it might perhaps be extensively beneficial to the public; 
but the law permits no man, or set of men, to do this without 
consent of the owner of the land. In vain may it be urged, that 
the good of the individual ought to yield to that of the commu- 
nity; for it would be dangerous to allow any private man, or even 
public tribunal, to be the judge of this common good, and to de- 
cide whether it be expedient, or no. Besides the public good is 
in nothing more essentially interested, than in the protection of 
every individual’s private rights, as modelled by the municipal 
law. In this and in similar cases, the legislature alone can, and 
indeed frequently does, interpose, and compel the individual to 
acquiese. But how does it interpose and compel? Not by abso- 
lutely stripping the subject of his property in an arbitrary man- 
ner; but by giving him a full indemnification and equivalent for 
the injury thereby sustained. The public is considered as an 
individual, treating with an individual for exchange. ll that 
the legislature does, is to oblige the owner to alienate his posses- 
sions for a reasonable price; and even this is an exertion of pow- 


er, which the legislature indulges with caution.” 

The highway act of 13 Geo. 3, which provides for widening 
and diverting highways through or over any person’s soil, is 
framed consistently with the views above expressed. And the 
surveyor is required to offer to the owner of the soil, over which 
the new way is carried, a reasonable compensation, which, if he 
refuses to accept, a jury is to be empannelled, who are to assess 


1Bynkershoek lib. 2, cp. 15. | *] Bla, Com. 139. 
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the damages which have been sustained; and the owner of the 
soil is also entitled to all mines within the soil which can be got 
without breaking the highway. So the statute of 9 Geo. 3, en- 
titled ‘‘an act for making a road from Blackfriar’s Bridge across 
St. George’s Fields,” provides for treating with the owners of 
such houses and lands as shall be necessary to be purchased, (for 
the purposes of the act) for the purchase of the same. The 
case of the Isle of Man presents another example of the correct- 
ness of the above statement of Sir William Blackstone. The 
distinct jurisdiction of this subordinate royalty being found to 
be an inconvenience to the operations of the English govern- 
ment, authority was delegated to the treasury department by the 
statute 12 Geo. 1, to purchase the interest of the then proprie- 
tors for the use of the Crown; and a contract was accordingly 
concluded in the year 1765, by the terms of which, the whole 
island and all its dependencies were alienated and made subject 
to the regulations of British excise and customs.? This trans- 
action, therefore, shews a free and mutual negotiation, in which 
the grantors were treated on equal terms, and which in fact 
partook of the spirit and essence of a contract. The Attorney 
General, in the case of Lindsay v. the Charleston Commission- 
ers,’ endeavoured to distinguish this transaction from a purchase 
of property, and contended that it was more of a cession from 
one sovereign to another, than an appropriation for public pur- 
poses. But although it is perfectly true, that the transfer was 
only of the jurisdiction which the Duke of Athol had over the 
island, and not of his landed and manerial interests; yet there 
is certainly more reason for seizing without remuneration the 


sovereignty of an island, which, on account of its proximity to 
the country, affords an interruption to commerce, and a retreat 
for fugitives from justice, than there is for appropriating the right 
of soil merely when that is required for public benefit. It is, 
therefore, as strong a case asany which can be offered in favor 
of the principle, that the legal rights ofan individual cannot be 


"Vid. Rex v. Croke Cowper’s Rep. 26. | °2Bay's Rep. 54. 
*1Bla, Com. 107. 
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arbitrarily wrested from him, by the plausible plea of public ne- 
cessity. And it shews that the English Parliament were governed 
in the transaction referred to, by the axiom so well expressed by 
Sir W. Scott, viz: “no necessity can vindicate what is in itself un- 
just, and no public advantage can compensate a breach of public 
faith.” There is as much reason that the citizens of the U. States 
should be protected by this undeniable principle of justice and 
equity, as the people of Great Britain. At least it was so consider- 
ed by the framers of our constitution, who have taken care to ex- 
press therein, ‘“‘that private property shall not be taken for public 
use, without just compensation.” This clause of the constitution 
clearly recognises the inviolability of the right of property; and 
though it impliedly licences the legislative department of a State 
to appropriate private property to objects of public utility which 
cannot be accomplished without it, yet it at the same time pre- 
serves to the owner its full value. 

For the land which was taken or injured by the State of New 
York in making the canals in that State, an adequate compensa- 
tion was provided for the owners, and therefore the appropria- 
tion or the injury was not unconstitutional. But where the trus- 
tees of a village in that State, were authorized by an act of the 
legislature to supply it with water, by means of conduits; and 
for this purpose, to enter on the land of individuals, to make res- 
ervoirs and lay conduits, and provide compensation for the own- 
er of such land, and also for the owner of the land on which the 
spring from which the water was to be conducted, was situated 
—the Court of Chancery granted an injunction to prevent any 
proceedings to divert the stream, until proper provision was made 


for compensating the owners of the land through which the 
stream naturally run.' In the case of Perry v. Wilson, in Mas- 
sachusetts, the Court were clear, that no appropriation of pro- 
perty to public uses could be made by the legislature, without a 
reasonable compensation.’ In the case of Stevens v. Proprietors 
of the Middlesex Canal, before the same Court—the Court say, 
“Tf the legislature should for public advantage and convenience, 


12 Johns. Ch. Rep. 162. | 27 Mass. Rep. 393, 
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authorize any improvement, the execution of which would re- 


quire or produce the destruction or diminution of private pro- 
perty, without affording, at the same time, means of relief and in- 
demnification, the owner of the property destroyed would, un- 
doubtedly, have his action at common law, against those who 
caused the injury, for the damages.”’ And in the case of Stack- 
pole v. Healy, the same Court seemed to consider that the leg- 
islature had no authority to enact that cattle may go at large and 
feed in the highway, without compensation to the owner of the 
soil, over which the highway is located.' 

The question whether private property is required for public use 
is in a great measure left at the discretion of the legislature. For 
example, it is discretionary with the legislature to say, whether or 
not a communication, by means of a road or a canal, between 
the point A. and the point B., would be publicly useful; and if 
it is determined in the affirmative, the land intervening, and the 
best adapted, may be appropriated, on complying with the pro- 
vision mentioned in the constitution. So in the erection of light 
houses and fortifications, the legislature is the proper tribunal to 
determine when they are necessary, and where they should be 
located. It seems to have been generally considered, however, 
that whenever a sale of private property is demanded on the 
ground of public utility, that it must have a direct tendency to 
promote the objects in view, as in the cases abovementioned, of 
roads, canals, &c. And that although the remote consequence 
of an appropriation of land, may, in many cases be a public ben- 
efit, yet the proprietor is not compelled to surrender the posses- 
sion on any terms. ‘lhe multiplication of establishments for 
any particular species of manufactures may be thought to be 
highly useful to the community, and yet the legislature can 
hardly be deemed competent to direct one citizen to part with 
his land to a neighbour, if the latter should wish to obtain it 
with the view of erecting such an establishment, let the sum 
tendered be ever so liberal. And it is certain, that those whose 
opinions are entitled to the highest respect, have questioned the 
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constitutionality of the statutes of Massachusetts and Rhode 
Island, which authorise A. to overflow the land of B., though the 


damages are to be estimated by a jury, and compensation afford- 
ed accordingly. 


But though it may, in a great degree, be within the province 


of the legislature to decide when the appropriation of private 
property is required for the public—yet it isthe province and du- 
ty of the Court to determine whether or not the necessary con- 
dition has been fully complied with, and to adjudge such appro- 
priation unconstitutional, if the mode prescribed for obtaining in- 
demnification is inadequate. That is, although the legislature 
are to judge of the necessity of the case, they are not to judge of 
the value or the nature of the equivalent. As to the value of the 
equivalent—it can be constitutionally ascertained but in three 
ways—lIst, By the parties—that is, by stipulation between the 
Jegislature and the proprietor. 2d, By commissioners mutually 
elected by the parties. 3d, By the intervention of a jury. The 
two first cases resemble the before-mentioned transaction, in re- 
lation to the Isle of Man, and approximate to an ordinary bargain 
between individuals; and the will of the party affected, or their 
agents,is exercised. ‘The case last mentioned—viz. the inter- 
vention of a jury is resorted to, when the parties are not able to 
agree; and here isthe great constitutional guard upon legisla- 
tive authority on such occasions. It is a barrier, said Mr. J. 
Patterson, “‘which ought never to be removed;” and he therefore 
adjudged, in the case of Vanhorne v. Dorrance,’ that an act of 
the State of Pennsylvania, by which the “Board of Property” 
were to decide upon the value of the land to be taken, without 
the participation of the party, or the interposition of a jury, was 
unconstitutional and void. As to the nature of the equivalent— 
there is no other just equivalent but money; and land cannot be 
given in exchange forland, against the consent ofthe party, with 
the view of promoting any project of a public nature whatever. 
This was held in the case just mentioned of Vanhorne v. Dor- 
rance, where the act in question only allowed to the owners of the 


12 Dallas 304. 
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land to be taken, certain other lands. Mr. J. Patterson was of 
opinion, that the act was defective and invalid in this respect al- 
so, and observed—‘‘Money is a common standard, by comparison 
with which the value of any thing may be ascertained. It is not 
only a sign which represents the respective values of commodi- 
ties, but is an universal medium, easily portable, liable to little 
variation, and readily exchanged for any kind of property. Com- 
pensation is a recompence in value—a quid pro quo, and must 
be inmoncy. ‘True it is, that land or any thing else may be a 
compensation, but then it must be at the election of the party; it 
cannot be forced upon him. His consent will legalize the act, 
and make it valid; nothing short of it will have that effect. It 
is obvious, that if a jury pass upon the sudject or value of the 
property, their verdict must be in money.” 


———— 


REGISTRATION OF DEEDS AND PRESUMPTION 
OF GRANTS. 

THERE is one interesting question connected with the statute 
requiring the registration of deeds, which has been raised and 
discussed by, and among members ofthe bar, in this country, 
though it has not as yet been considered sub judice. The gen- 
eral understanding of our Courts has been, whenever the subject 
has come before them, that a continued and exclusive enjoyment 
of a right of way—a right to divert water—or to flowland, &c., 
for the period limited by the statute of limitations, for the right 
of entry upon land, is conclusive evidence of such right. The 
objection which has been stated to this construction of the law 
is—that as a conveyance of a right of way, or of any easement 


growing out of the land, is as much required to be recorded, as 
a conveyance of the land itself, the presumption of a grant of 
such easement from long enjoyment, is rebutted by the fact that 
there is no record of the grant. And that although, in analogy 
to the before-mentioned statute, a grant may consistently be pre- 
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sumed, in England, in those counties wherein the registration 
of conveyances of interests in real property is not expressly re- 
quired by law, yet such presumption will not hold where that 
ceremony has been made necessary, and has not been observed. 
Mr. Mathews in his treatise upon the doctrine of presumptive 
evidence, has inserted a note upon this point, which is extreme- 
ly applicable if not conclusive." As it is a point of very great 
importance and of very general interest, his views in relation to 
it cannot fail to be acceptable. In speaking of the presumptions 
which are made by Courts of law in favor of old dormant rights, 
and of the supposition of law as to the existence ofthe needful 
instruments of conveyance, in support of long possession, he ob- 
serves, that it has been considered doubtful whether deeds af- 
fecting lands in the register counties can be presumed in oppo- 
sition to the want of registration. Or, to state the point more 
explicitly, whether the allegation of releases of ancient claims; 
of re-conveyances of old legal estates, by trustees or mortgagees; 
of surrenders of outstanding satisfied terms; or of conveyances 
from a prior to a succeeding owner (which are the usual instan- 


ces of presumed deeds) must not, in the case proposed, be neves- 


sarily regarded as contrary to that fact. In order to shew that 
doubts of this nature do not rest on very solid foundation, he ob- 
serves: — 


“The object of the Registry Acts was to prevent the commis- 
sion of fraud; and to protect bona fide purchasers and mortgagees 
against preceding secret acts, and fraudulent conveyances. And 
this was their only object: the preamble to each of the statutes 
adverts solely to the injuries sustained by persons innocently 
buying, or advancing money, on estates previously sold or en- 
cumbered; and the enacting clauses, in order to provide a suit- 
able remedy, merely declare, that all future conveyances of lands 
should, as against subsequent purchasers for valuable consider- 
ation, and mortgagees be adjudged fraudulent and void; unless 
memorials of such conveyances were registered before the reg- 
istering of the deeds under which the subsequent purchasers or 
mortgagees claimed. (See 2 4 3 Anne. c. 4; 5 Anne. c. 18;— 


1Mathews on the doctrine of presumption, p.6. A notice of this work was 
given in the first No. of the Law Intelligencer. 











LAW INTELLIGENCER. 99 
6 Anne. c. 35; 7 Anne. c. 20; and 8 Geo. 2c. 6.) Nor is there 
any thing in these statutes making it imperative on parties to reg- 
ister the assurances through which they derive title; an option 
only is given. The direction in the acts is, that a memorial may 
(in the 2 & 3 Anne, c. 4. are inserted the words, “at the election 
of the persons concerned,”) be registered: and consistently with 
this, there is nothing either expressly declaring, or tacitly imply- 
ing, that the want of registration should be otherwise prejudicial 
to titles, than against subsequent purchasers and encumbrancers. 

Then why shall these legislative provisions be construed to ex- 
tend to cases which the legislature never contemplated, and 
which do not fall within the mischief intended to be remedied! 
It cannot be supposed, that the object ofthe register acts was to 
make the ownership of estates less secure;—to supply means 
whereby (to use a judicial expression) holes may be picked in ti- 
tles. Yet such would be the inevitable consequence, whenever 
the registration of material instruments should be omitted; a con- 
sequence which, in some cases, would not only contravene the 
principles of justice, but defeat the very end and purpose of the 
statutes themselves. Suppose, for example, the case of a first and 
second mortgagee, the latter only of whom has registered his se- 
curity, and got into possession; the first discovers, as he imagines, 
an old outstanding legal estate, or satisfied term, and obtaining 
from the representative of the trustee or termor, a conveyance or 
assignment, brings his ejectment; when the second mortgagee 
produces in defence an old unregistered deed surrendering the 
term, or re-conveyancing the estate from the original trustee:—or 
to put another case; suppose the conveyance to the mortgagor or 
his ancestor, being of above twenty years’ standing, had not been 
registered; that the first mortgagee obtains a conveyance from the 
preceding owner, and that the second rests his title on the unreg- 
istered conveyance to the mortgagor:—lIs it possible in either of 
these cases seriously to imagine, that the plaintiff in ejectment 
would be allowed to recover? Ifso, the registry acts would frustrate 
their owndesign. The negligent, orin the eye of the legislature 
the fraudulent mortgagee, would deprive the diligent and honest 
mortgagee of the advantage meant to be ensured him. But 
doubtless, the courts would pause ere they made such a decision. 

The application of this reasoning to the principal point is obvious. 

Ifthe re-transfer of the outstanding legal estate,the surrender of the 
satisfied term, or the conveyance from the preceding owner, could 
not, in the cases just proposed, be avoided on account of their non- 
registration; the presumption, by parity of reason, of a re-transfer, 
surrender, or conveyance, could not, it is conceived, under simi- 
lar, and therefore under no circumstances, be held conclusively 
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rebutted, by the fact of a registered memorial of the presumed 
deed not being found. The cases are parallel: they cannot be 


distinguished on any clear or satisfactory principle.” 


The above remarks are extremely applicable to the presumed 
grants of easements, as a right of way, &c. which being annexed 
to, or growing out of the lands, it is as necessary the grant should 
be recorded as that a grant of the land itself should be. The pre- 
sumption of a grant of an easement arising from long and unin- 
terrupted enjoyment is in fact an arbitrary rule, established ‘‘for 
the purpose, and on the principle of quieting a long possession.”! 
And it has been resorted to, according to Lord Chancellor Er- 
skine, “‘with the view of relieving the infirmity and necessity of 
mankind, who require, for the preservation of their property, and 
rights, the admission of some general principle, to take the place 
of individual and specific belief, from which a conclusion can be 
formed from particular and individual knowledge.’” It is evi- 
dent, therefore, that the rule of presumption in these cases, is not 
regarded as the means and instrument of truth, but is an artifi- 
cial and technical rule, which is wholly independent of the prin- 
ciple of creating belief; and that its principal foundation is public 
convenience and utility. Supposing, then, a jury were ever so 
well satisfied that no grant was in reality ever made—yet, the fact 
of twenty years enjoyment for the reasons above-mentioned, would 
be conclusive evidence ofa grant. And it would be an anomal- 
ly, if an adverse possession of land, during the period limited by 
the statute of limitations, should be made a bar to an action of 


ejectment,while the enjoyment of a minor interest therein of the 
same duration, should not be regarded as producing an equal ef- 
fort. Mr. J. Wilmot’s reasoning was, ‘‘as twenty years will give 


a title in ejectment for a house—it is a sufficient title to any 


easement belonging to it.’”* 


» Per Lord Mansfield Cowp. 1109. | 212 Ves. 264. 
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DIGESTS OF REPORTED CASES IN EQUITY. 


Analytical Digest of Reported Cases in the Courts of Equity 
and the High Court of Parliament, from the earliest authentic 
period to the present time; to which are added, the Decisions 
of the Courts of Equity and Parliament in Ireland, with are- 
pertorium of the Cases doubly arranged. By Richard Whal- 
ley Bridgman, Esq. First American, from the third and last 
London Edition; by R. O. Bridgman, Esq., of Lincoln's 
Inn, Barrister at Law. 


The American Chancery Digest ; being a Digested Index of all 
the reported decisions in Equity in the United States Courts, 
and in the Courts of the several States, by John D. Campbell 
and Stephen Cambreleng, of the New York Bar. 


Ir is a well known rule, in the common affairs of life, “‘not to 
defer until tomorrow what may be done to day.” The princi- 
ple of this rule holds true with regard to jurisprudence, which, 
if condensed and arranged with accuracy and judgment, as it is 
administered and explained in one century, inconceivable ad- 
vantages will be thereby derived by the next; and in the latter, 
the important system of obligations and rights, instead of ap- 
pearing like an overgrown and distorted monster, will, in the 
words of Gibbon, be found to resemble “‘a statue cast in a sim- 
ple mould.” If the /eges of Rome (properly so called)—the 


plebiscita—the consulta of the senate—the responsa prudentum 


—the imperial rescripts, fc. 4°c.—had regularly undergone the 
process of simplification and arrangement, the enterprise con- 
ceived by Justinian would not have proved so arduous in the 
execution. Instead of chaos and perplexity, Tribonian would 
have found order and certainty ; and the great work of compi- 
lation might have been performed without the aid of his sound 
judgment, and wonderful assiduity. But even Tribonian, with 
all his accomplishments and his vanity, has been compelled to 
acknowledge the assistance he derived from previous compilers, 
and particularly from the works of Geius.' The assistance he 


‘Inst. Proem. § 6. 
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derived from Gaius is, however, more clearly shewn in the 
Ecloga Juris Civilis published at Paris in 1822, by which it ap- 
pears, that he availed himself, in one book, of nearly ninety pas- 
sages from the institutes of Gaius. It is, in fact, now beyond 
doubt, that the institutes of Justinian would not have been as 
perfect as they are, had it not been for the institutes of his pre- 
decessor.' And how much has after ages been indebted to these 
Digests, and how much have they contributed to the richness 
and perfection of modern law! Their advantages are even felt 
in those countries which are subject to the common law of Eng- 
land, and particularly as it respects equity and admiralty juris- 
diction. In fact, Rome, owing to the labors of her compilers, in 
the words of D’Aguesseau, “‘reigns throughout the world by her 
reason, after having ceased to reign by her authority.” The 
history and results of T'ribonian’s labors, and the labors of other 
ancient compilers, are, therefore, evidence of the benefit which 
those lawyers bestow on succeeding ages, who have applied 
themselves to the classification and abridgment of positive laws 
and “‘wri.ten reason.” 

The responsa prudentum and the imperial rescripts are not un- 
like the decisions made by English and American Judges. And 
the Praetorian Edits were made very much in the sume spirit 
which governs the decrees of the Courts of Chancery, in Eng- 
land and America. The practice of digesting these de 
cisions and decrees is becoming more and more important. Lord 
Bacon, it appears from his aphorisms, was impressed with asense 
of the importance of Digests—“‘whenever there has arisen a vast 
accumulation of volumes.” If Digests were necessary in his 
time—how much more so are they to the American lawyer at 
the present day? ‘hey are more necessary in this country than 
in any other, owing to the great number of our distinct tribunals 
in law and equity, and the many reports of those tribunals which 
are annually published. There are at least sixteen volumes of 
Reports (including the United States and State Reports) pub- 


tHistory of Laws and Gov. of Rome, published in 1827, at Cambridge, 
in England ; p. 288. 
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lished inthis country every year. In fifty years hence, there- 
fore (and allowing the number annually published to continue 
the same) there will be, at the least, eight hundred volumes of 
our own adjudged cases, in addition to those now published.— 
The sum required, to purchase these eight hundred will not be 
less than three thousand and two hundred dollars—calculating 
the price of each volume at four dollars—a sum which few law- 
yers would be willing or able to expend in law books. And if 
they were willing and able, it would cost them much trouble to 
get hold of what they wanted. But if the cases contained in 
those numerous volumes shall be properly digested, their sub- 
stance will be compressed within fifty or sizty volumes. John- 
son's Digest of the cases previously decided by the Courts of the 
State of New-York, is in two moderate octavo volumes, and yet 
it contains in substance, what is embraced by at least thirty vol- 
umes of Reports. The precedents in a Court of Equity are ac- 
knowledged to be as binding as those in a Court of Law. The 
practice of publishing the former, however, is not as ancient as 
that of publishing the latter, and was not commenced in England 
until about the period of the restoration. The earliest Chancery 
cases which are reported, are contained in the volume entitled 
‘Reports of cases taken and adjudged in the Court of Chancery, 
in the reign of Charles, I., Charles, II., James, II., William, 
III., and Queen Anne.” ‘Reports in Chancery,” and Vernon’s 
Reports soon succeeded—which embrace the decisions of the 
celebrated Lord Nottingham, of Lord Somers, and Lord Cowper. 
These were followed. by the well known Reports of Peere Wil- 
liams, which commenced in 1695, and which bring the English 
equity cases down to the year 1735, during which interval Lord 
Harcourt, Lord Macclesfield, Lord King, and Lord Talbot were 
Chancellors. Moseley’s Reports were also in the time of Lord 
King. ‘The decisions of the learned and illustrious Lord Hard- 
wicke, who suceeded Lord Talbot, it is almost superfluous to 
mention, are contained in the Reports of the elder Vesey, of At- 
kyns, of Ambler and of Dickens, The successor of Lord Hard- 
wicke was Lord Northington, whose decisions are contained in 
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the highly esteemed Reports of Eden. Brown's Reports, the 
next book of deserved celebrity, commenced with Lord Thur- 
low’s appointment to the office of Chancellor in 1778. Lord 
Kenyon was Master ofthe Rolls under Lord Thurlow, and his 
decisions are contained in Cox’s cases in Chancery. A very large 
space of time is covered by the Reports of the younger Vesey | 
who has given to the public the researches of Sir Richard Pep- 
per Arden, as Master of the Rolls, and all the decisions of Lord 
Loughborough and a great portion of the decisions of Lord El- 
don. The succeeding English Equity Reports have found their 
way to, and been re-published in this country soon after they ap- 
peared in England, and are both well known and highly appre- 
ciated by the profession here, as well as there. The report- 
ed decisions in the Jrish Court of Chancery are also known and 
held in high estimation by our owntribunals. The cases which 
compose these reports will be found very ably digested in the 
last edition of ‘‘Bridgman’s Analytical Digest.” The original 
compiler of that work, it appears, had made considerable progress 
in the preparation of a third edition, when, owing to his decease, 
the completion of it devolved upon his son. Since the father’s 
last edition, upwards of forty volumes of Equity Reports were 
issued from the press in London, in 1822, and the cases therein 
contained, and up to that period, have been introduced into the 
present edition, under the proper titles. In this work, the orig- 
inal compiler adopted the plan of noticing all the cases which 
have been questioned, doubted, or denied; and of adding a note 
of reference to those places where all the authorities upon any 
leading point are collected. ‘The work affords, therefore, a spe- 
cies of information, which is not only peculiar to a digest, but 
which is extremely important and deserving of imitation in all 
future works of the same description. Besides the additional 
wnatter which has been collected and annexed to the work by the 
present editor, he has made some new titles, and increased the 
sections and sub-divisions of the original titles, The third volume 
of the work is a repertorium of the names of cases reported, al- 
phabetically and doubly arranged—the titles in italics, pointing 
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out the principal cases, and the roman titles showing the refer- 






ences. 

The American Chancery Digest is a valuable supplement to 
the one above mentioned. It is a digest of the equity cases 
which have been decided by the "ederal Courts, and which are 
reported in Dallas, Cranch, Wheaton, Peters, Gallison and Ma- 
son. It also comprehends the equity cases, which have been re- 
ported in the States of New-York, South Carolina, Maryland, 
Virginia, North Carolina, Massachusetts, Connecticut, Ohio and 
Kentucky. In some of the States which have been mentioned, 









there are distinct and independent Courts of Equity, and in oth- 






ers the jurisdiction oflaw and equity belong to the same tribunal. 
But the American equity system, with the exception of some al- 






terations and modifications, isthe same as the English. This 






work is unquestionably the result of great industry, and to ap- 
pearance, is a very faithful collection of the cases reported in the 
United States, which relate to equitable power and jurisdiction. 
The compilers of the work are also to be highly commended for 







their luminous arrangement, their clearness of method, and their 






accuracy of detail. In relation to the discrepancies in the ad- 






judications of the several States, the compilers inform the pub- 





lic, that these discrepancies exist more in relation to matters of 






form, than they do in regard to equitable principles; and that in 






the latter respect there is but little jarring. The profession, it 
is believed, will be of opinion that no work which could have 
been published, would have been found more practically useful, 


than that which has just been the subject of consideration, 








—— 








JUSTICE TRIMBLE. 





SKETCH OF MR. 









Tue following well drawn sketch of the late Mr. Justice Trimble, of the Su- 
preme Court ofthe U. States, appeared several months since in the Bos. Centinel. 






“The melancholy rumour of the death of Mr. Justice Trim- 
ble, of the Supreme Court of the United States, has at length 
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been confirmed. That excellent man isno more. ‘The nation 
has sustained a loss of no ordinary magnitude, and Kentucky 
may now mourn over the departure of another of her brightest 
ornaments, in the vigor of life and usefulness, It is but a few 
years since that /Zardin, who deservedly held the foremost rank 
at her bar, fell an early victim to disease. The death of that 
worthy and discriminating judge, Mr. Justice ‘Todd, soon fol- 
lowed; and now ‘I'rimble is added to complete the sad_ triumvir- 
ate. It is but two years since the latter took his seat on the 
bench of the Supreme Court, having been elevated to that sta- 
tion from the District Court, solely by his uncommon merits. It 
is not saying too much to assert, that he brought with him to his 
new office the reputation of being at the head of the profession 
in his native state. Men might differ with respect to the rank 
of other lawyers, but all admitted, that no one was superior to 
Trimble in talents, in learning, in acutness, in sagacity. All 
admired him for his integrity, firmness, public spirit, and uncon- 
querable indusiry. All saw in him a patience of investigation, 
which never failed, a loftiness of principle which knew no com- 
promise, a glorious love of justice and the law which overcame 
all obstacles. His judgments were remarkable for clearness, 
strength, vigor of reasoning, and exactness of conclusion. W ith- 


m=?) 


out being eloquent in manner, they had the full effect of the best 


eloquence. ‘They were persuasive and often overwhelming in 
their influence. Such was the reputation which accompanied 
him to the Supreme Court. Before such a bar as adorns that 
Court, where some of the ablest men in the union are constant- 
ly found engaged in argument, it is difficult for any man long 
to sustain a professional character of distinction, unless he has 
solid acquirements and talents to sustain it. There is little 
chance there for superficial learning or false pretensions, to 
escape undetected. Neither office, nor influence, nor manners, 
can there sustain the judicial functions, unless there is a real 
power to comprehend and illustrate juridic ial arguments, a deep 
sense of the value of authority, an untiring zeal, and an ability 
to expound with living reasons ‘the judgments, which the court 
is called upon to pronounce. A new judge, coming there for 
the first time, may, under such circumstances, well feel some 
painful anxiety, and some distrustful doubts, lest the bar should 
search out and weigh his attainments with too nice an inquisi- 
tion. Mr. Justice ‘Trimble not only sustained his former reputa- 
tion, but rose rapidly in public favour. Perhaps no man ever on 
the bench gained so much in so short a period of his judicial 
career. He was already looked up to as among the first judges 
in the nation in all the qualifications of office. Unless we are 
greatly misinformed, he possessed in an eminent degree the con- 
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fidence of his brethren, and was listened to with a constantly in- 
creasing respect. And well did he deserve it; for noman could 
bestow more thought, more caution, more candor, or more re- 
search, upon any legal investigation, than he did. The judg- 

ments pronounced by him in the Supreme Court cannot be read 

without impressing every professional reader with the strength of 
his mind, and his various resources to illustrate and unravel in- 

tricate subjects. Yet we are persuaded, that if he had lived ten 

years longer in the discharge of the same high duties, from the 

expansibility of his talents and his steady Sistem to jurispru- 

dence, he would have gained a still higher rank, perhaps as high 

as any of his most ardent friends could have desired. One might 
say of him as Cicero said of Lysias—Nihil acute inveniri potuit 
in eis causis, quas scripsit, nihil (ut ita dicam) subdole, nihil 
versute quod ille non viderit; nihil subtiliter diet nihil presse, ni- 
hil enucleate, quo ficri possit. aliquid limatius. 

In private life he was amiable, courteous, frank and hospita- 
ble; warm in his friendships, and a model in his domestic rela- 
tions. In politics he wasa firm and undeviating republican; but 
respectful and conciliatory to those who differed from him. In 
constitutional law, he belonged to that school of which Mr. ©. J. 
Marshall (himself a host) is the acknowledged head and exposi- 
tor. Helovedthe Union with an unfaltering love, and was ready 
to make any sacrifice to ensure its perpetuity. He was a patri- 
ot in the purest sense. He was—but how vain is it to say what 
he was—he has gone from us forever. We have nothing left but 
te lament his loss and to cherish his fame. 


Salve eternnom mihi, maxime Pallu, 
Eternumque vale. 


—g-—— 


LATE LAW IN SOUTH-CAROLINA, RESPECTING THE 
ASSIGNMENT OF DEBTORS. 


An important law, it appears,has lately passed the legislature 
of South Carolina, entitled “an act regulating the assignments 


ofdebtors.” It was passed December 20, 1828, and is as fol- 
lows:— 


1. Whenever any debtor shall assign his or her property for 
the benefit of creditors, it shall be lawful for said creditors, and 


14 
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they are hereby authorised to name and appoint, an agent or 
agents equal in number to the assignees, to act in their behalf, 
jointly with the assignees named and appointed by the assignor. 

%. That it shall be the duty of the assignees, within ten days 
after the execution of the deed of assignment, to« I the creditors 
together to proceed to the appointment of their agent or agents, 
and all sales and transfers of property made by the assignee or 
assignees, prior to the appointment of the agent or agents, of the 
creditors, are hereby declared void and of no effect; and in case 
the assignee or assignees delay, neglect, or refuse to assemble 
the creditors within the time herein prescribed and limited, it 
shall be lawful for the creditors to meet and appoint their agent 
or agents, and the said agent or agents, on application to and by 
order of any judges of the Court of Law of Equity, shall take in- 
to his hands and possession all the property assigned, and of 
which the assignee would by law be entitled to the possession, 
and shall sell and dispose of the same agreeable to the deed of 
assignment. 

3. That in the appointment of the agent or agents, the major- 
ity in the amount of the debts represented by the creditors pre:- 
ent at the meeting, shall govern; and the agent or agents so ap- 
pointed, shall have equal power and authority with the assignee 
or assignees, to sell and dispose of the property assigned, and 
distribute and pay the proceeds according to the intent and pro- 
visions of the deed of assignment; and all sales, hypothecations, 
or other transfers of property, either real or personal, shall be 
void and null, unless made with the consent and concurrence of 
the assignee or assignees and agent or agents, or a majority of 
them; and should the assignee or assignees and agent or agents 
be equally divided on any question, the same shall be decided by 
an umpire appointed as hereafter provided—Provided neverthe- 
less, that should the creditors us aforesaid, refuse or neglect to 
appoint an agent or agents in ten days after they have been call- 
ed together, by the assignee or assignees, the assignee or as- 
signees may forthwith proceed to sell, or otherwise dispose of the 
assigned effects, without the concurrence of the said ¢reditors. 

4. That the proceeds arising from the sales of the property as- 
signed, shall be deposited for safe keeping in the Bank of the 
State of South Carolina, or any ofits branches, in the joint name 
of the assignee or assignees, and subject to their joint drafts. 

5. (hat in case of disagreement between the assignee or as- 
signees and the agent or agents, any of the judges of the Court 
of Law or Equity, at Chambers, shall on the application of either 
of the parties decide, and if deemed necessary, name and appoint 
an umpire to act jointly with the assignee or assignees and agent 
or agents, 
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6. That it shall be the duty of the assignee or assignees ané 
agent or agents to lay, every three months, before the creditors or 
such committee as they may appoint, an exact statement of their 
proceedings: the creditors or their committee may, however, call 
the assignee or assignees, and agent or agents, oftener to account, 
—they may also direct and prescribe the time and mode of sel- 
ling, and the terms of sale, order a distribution of the assign- 
ments on hand, and the final close of the concern, and in the case 
of need, may revoke and dismiss their agent or agents, and name 
and appoint another in his stead, And the said assignee or as- 
signees and agent or agents failing or neglecting to lay the state- 
ment of their proceedings before the creditors or their commit- 
tee, as herein directed, or whenever called on, or to obey, or 
abide by their directions, shall be answerable for all damages re- 
sulting from their refusal or neglect, and forfeit the commissions 
they might otherwise be entitled to. 

7. That the commissions due and owing to the agent or agents 
and assignee or assignees, for their trouble and labor, shall be 
five per cent. on receiving, and two and a half per cent. on pay- 
ing, to be equally divided between them (i.e.) one half to the 
assignee or assignees, and the other half to the agent or agents. 


a 


JUDICIARY INTELLIGENCE, 


Kentucky Judiciary.—F rom the Frankfort Commentator of 
February 9th, 1829.—Judges of the Court of Appeals—We 
mentioned in our last, that the Senate had rejected the nomina- 
tion of J. J. Marshall, Esq. as Chief Justice of Kentucky. The 
vote upon the question of advising and consenting to his appoint- 
ment stood as follows—Ayes, 16—Nays, 21. 

On Wednesday, the Governor nominated Joseph R_ Under- 
wood, Esq. as Chief Justice, and in the event of his appointment, 
John T. Johnson, of Scott, as an associate judge of the Court of 
Appeals. 

Mr. Faulkner moved a re-consideration of the vote by which 
the nomination of Mr. Marshall, as Chief Justice, had been re- 
jected. But the Governor having been officially informed of the 
rejection, ard having, moreover, sent to the Senate another 
nomination, the proposed re-consideration was said to be out of 
order; the Speaker so decided, and the Senate sustained the de- 
cision, 23 to 8. 

Mr. Woods afterwards moved a re-consideration ef the vote, 
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by which the nominations of Judge Underwood and Mr. Johnson 
were postponed to the first of June, and the vote stood, ayes, 16, 
nays 16—the Speaker voted in the negative—so the motion fail- 
ed. 

Thus all the efforts of the executive to fill the vacancy in the 
bench of the Court of Appeals, have been frustrated by a very 
remarkable combination of circumstances. 

Thomas B. Monroe, Esq. has been re-appointed Reporter of 
the Decisions of the Court of Appeals, for another term of two 
years. This appointment was, we believe, rather unexpected to 
the profession most interested in the business of the office. It 
has been a subject of just and serious complaint at the Circuit 
Courts, and among the lawyers, that since the former appoint- 
ment of the Reporter, two years ago, he has only given them the 
decisions pronounced by what he used to call the ‘ Bank Court,’ 
during the period when, according to his ideas of constitutional 
law, the Court was a caput mortuum, and the gentlemen defiver- 
ing the opinions no judges; many of which opinions the _profes- 
sion had previously seen in the newspapers; while, of about nine 
hundred and eighty causes decided since the repeal of the re-or- 
ganizing act, not a single decision has yet been published, 
though they afford materials for about four volumes of Reports. 

Commonwealth's Attorneys.—An attorney for the Common- 
wealth has been recently appointed in each judicial district of 
the state; [the names of the gentlemen on whom these appoint- 
ments have been conferred, are given in the Frankfort Commen- 
tator of the above date. | 


Alabama Judiciary.—The following were the proceedings of 
the legislature of Alabama, on December 29th, 1828, at Tusca- 
loosa. In the Senate, a communication from Wm. Kelly, Esq. 
was read, impeaching Judges Crenshaw, White and Saffold.— 
The principal grounds of accusation are founded on the noted 
usury cases determined in the Supreme Court of this State at its 
last session in July. Mr. Kelly, in his introductory remarks, ex- 
presses himself in strong and emphatic language. He says, he 
looks with candour to all the results that may be likely to ensue, 
and feels constrained by a paramount sense of duty, to seek re- 
dress for the injuries inflicted on his client by conduct that he is 
unable to view in any other light, than a palpable departure from 
the plain and acknowledged line of judicial duty. 

The charges appear to be predicated on the opinion of the 
above named Judges, on writs of Error from the Circuit Court of 
Lawrence county Robert Thompson vs. Littlebery H. Jones, three 
in number. Mr. Kelly asserts that the judgment was reversed by 
the minority against the known opinions of the majority of the 
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Judges of the Supreme Court. (Judge Perry, who was in favor 
of the judgment below, being confirmed, was absent when the 
case was argued, but had expressed his opinion on the arguments 
during the previous session of the court, on that subject.) 

The resolutions adopted by the last legislature and submitted 
to the people, to be voted upon, at the General Election in Au- 
gust last, proposing an alteration to the Constitution of the State 
of Alabama, in relation to the tenure by which the Judges of the 
Circuit Courts hold the offices, were read a third time, according 
to the requirement of the Constitution, and on’ the question of 
adoption, as a part of the Constitution, were rejected, there being 
not two thirds of the members voting in the affirmative. Yeas, 
12, nays 10. 

Tuscaloosa, Jan. 24.—The Senate yesterday proceeded to the 
final adjudication and decision of the charges preferred by Wm. 
Kelly, Esq. against Judges Saffold, Crenshaw and White. A 
resolution of the following form being submitted for consideration 
by Mr. Perry, the member trom Dallas. 

Resolved—That it is the opinion of the Senate, that the 
Charges preferred against Judges White, Saffold, and Crenshaw 
by Wm. Kelly, Esq. are not sufficiently sustained by proof, to au- 
thorise an address to the Governor, for their removal. 

“‘ Resolved—That it is inexpedient to take further notice of 
said charges.” 

On the consideration of the first resolution, a motion was made 
so to divide the question, as to take the sense of the Senate in re- 
lation to Judge Saffold: Whereupon, it is unanimously decided, 
that the charges preferred against him, are not sufficiently 
sustained; to justify and warrant any further proceedings to be 
had against him. 

‘The question then recurred on the adoption of the foregoing 
resolution, in reference to Judges Crenshaw and White, and 
was determined by the following vote in the affirmative. Yeas, 
15, nays &. ‘The second resolution was then adopted by a vote 
of 17 ayes—2 nays. ‘Lhus, in the refusal of the Senate to vote 
an address for the removal of the Judges implicated, has termin- 
ated a case, which has excited a considerable portion of public 
attention and produced some feeling. 


Missouri Judiciary.—Three articles of impeachment have been 
preferred against Judge Todd. It appears from the western pa- 
pers, that the attempt to remove him from office originated in 
party views and prejudices. If this be true, it is a satisfaction 
to learn, what appears from the Kentucky Republican of the 
1ith of February last, viz. that this Judge, after a full investi- 
gation, has been honourably acquitted. 
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Ohio Judiciary.—In the State of Ohio, Joshua Collet has been 
elected Supreme Judge of the State Court, vice Judge Burnet, 
resigned; and George B. Holt has been elected President Judge 
ef the first Judicial Circuit, vice Mr. Crane, resigned. 


—p>— 


SUPREME COURT OF THE UNITED STATES. 


Tuesday, Feb. 17, 1829.—-No. 27. James Foster, et. al. plaintiff in error, v. 
David Neilson. The argument of this cause was commenced by Mr. Coxe, for 
the plaintiff in error, and continued by Mr. Jones, for the defendant inerror. Ad- 
journed till to-morrow, 11, A. M. 


Wednesday, Feb. 18.—-On motion of Mr. Peters, Samuel Chew, Esq. of Penne 
svivania, and on motion of Mr. Ogden, Mordecai M. Noah, Esq. of New York, 
were admitted as Attorneys and Counsellors of this Court. 

No. 27. James Foster and Pleasants Elam, plaintiffs in error, v. David Neil- 
son. The argument of this cause was continued by Mr. Jones. forthe defendant 
in error. 

No. 49. Joseph Maxdeville, et. al. appellants, v. Romulus Riggs. The arga- 
ment of this cause was commenced by Mr. E. I. Lee for the appellants. Adjourn- 
ed till to-morrow, ]1, A. M. 


Thursdey, Feb. 19.—On motion of Mr. Ogden, J. L. Riker, Esq. of New 
York, and on motion of Mr. Key, J. Johnson, Esq. of Maryland, were admitted as 
Attorneys and Counsellors of this Court. 

No. 49. Joseph Mandeville, et. al. appellants, v. Romulus Riggs. The argu- 
ment of this cause was continued by Mr. E. I. Lee, for the appellants, and by Mr. 
Coxe, for the appellee. Adjourned till to-morrow, 11, A. M. 


Friday, Feb. 20.—No. 19. Bank of Hamilton, plaintiffin error, v. Lessee of 
Ambrose Dudley, Jr. This cause was argued by Messrs. Benham and Baldwin 
for the plaintiff in error, and by Mr. Garrard, for the defendant in error. Ad- 
journed till to-morrow, 11, A. M. 


Saturday, Fes. 21.—On motion of Mr. Webster, Benjamin Hazard, Esq. of R. 
Island, and on motion of Mr. Hubbard, R. ©. Mallary, Esq. of Vermont, were ad- 
mitted as Attorneys and Counsellors of this Court. 

No. 27. James Foster, et. al. plaintiffs in error, v. David Neilson. The argu- 
ment of this cause was concluded ty Mr. Webster, for the plaintiffs in error. 

No, 146. Charles Vattier, plaintiff, v. Thos. S. Flinde, and uz. On metion 
ef Mr. Caswell, ordered to be docketed and dismissed. 

No. 67. Le Roy, Bayard & Co. plaintiffs in error, v. The Fire and Marine 
Insurance Company of Boston. ‘This cause was argued by Mr. Webster, for the 
defendant in error. 

No. 49. Joseph Mandeville, et. al. appellants, v. Romulus Riggs. The ar- 
gument of this cause was continued by Mr. Wirt, for the appellee. Adjourned till 
Monday, 11, A. M. 


Monday. Feb. 23.—Pursuant to adjournment, the Court met this morning at 
the Capitol. Present, as on Saturday. Proclamation being made, the Court was 
epened. 

Mr. Justice Story delivered the opinion of the Court in No. 58, David Wilkin- 
son, plaintiff in error, v. Thomas Leland, et. al. on writ of error to the Circuit 
Court of the United States for the District of Rhode Island. Judgment of said 
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Circuit Court reversed, and cause remanded with permission to award a venire fa- 
cias de novo. 

Mr. Chief Justice Marshall delivered the opinion of the Court in No. 57, Le 
Roy Bayard & Co. plaintiffs in error, v. The Massachusetts Fire and Marine 
Insurance Company of Boston, on writ of error to the Cireuit Court of the U. 
States for the District of Massachusetts. Judgment of said Circuit Court affirmed 
with costs. 

No. 49. Joseph Mandeville and others, appellants, v. Romulus Riggs. The 
argument of this cause was concluded by Mr. Jones, for the appe‘lants. 

No. 21. James Conneily, et. al. appellants, v. Richard Taylor, et. al. The 
argument of this cause was continued by Mr. Sergeant, for the appellees. Ad- 
journed till to-morrow, 11, A. M. 


Tuesday, Feb. 24.—Pursuani to adjournment, the Court met this morning at 
the Capitol. Present, as on Monday. Proclamation Yeing made, the Court was 
opened. 

Mir. Justice Washingten delivered the opinion of the Court, Mr. Justice John- 
son dissenting, in No. 54, John F. Satterlee, plaintiff in error, v. Elizabeth 
Matthewson, on writ of error to the Supreme Court of Pennsylvania, for the Mid- 
dle District. Judgment of said Court affirmed with costs. 

No. 20. Le Roy, Bayard & Co. plaintiffs in error, v. Rutger Jan Schimmel- 
pennick. This cause was argued by Mr. Webster, for the defendant in error. 

No. 21. James Connelly, ét. al. appellants, v. Richard Taylor, et. al. The 
argument of this cause was continued by Mr. Sergeant, for the appellees, Ad- 
journed till to-morrow, 11, A. M. 


Wednesday, Feb. 25.—Mr. Chief Justice Marshall delivered the opinion of the 
Court in No. 19, the Bank of Hamilton, plaintiff in error, v. The Lessee of Am- 
brose Dudley, Jr. on writ of error to the Circuit Court of the United States for 
the District of Ohio. Judgment of said Circuit Court affirmed, with 
costs. 

Mr. Chief Justice Marshall delivered the opinion of the Court in No. 20. Le 
Roy, Bayard & Co. plaintiffs in error, v. Rutger Jan Schimmeilpennick, on writ 
of error to the Cireuit Court of the United States for the Southern District of N. 
York. Judgment of said Court affirmed, with costs and damages at the rate of 
seven per centum per annum. 

On motion of Mr. Peters, C. 1. Jack, Esq. of Pennsylvania, was admitted as an 
Attorney and Counsellor of this Court. 

No. 21. James Connelly, et.al. v. Richard Taylor, et. al. The argument of 
this cause was continued by Mr. Wirt, forthe appellants. Adjourned till to- 
morrow, 11, A. M. 


x 

Thursday, Feb. 26.—No. 21. James Connelly, et. al. appellants, v. Richard 
Taylor, et.al. The atgument of this cause was concluded by Mr. Wirt, for the 
appellants. 

Mr. Chief Jastice Marshall delivered the opinion of the Court in No. 63, Antho- 
ny Butler, et. al. plaintiffs in error, v. Joshua Baldwin, use of Hawes and Os- 
good, on writ of error to the District Court of the United States for the District 
of Mississippi. Judgment of said District Court affirmed, with costs and damages 
at the rate of ten per Centum per annum 

No. 47. Ann Shanks, et. al. plaintiffs in error, v. Abraham Dupont, et. al.~ 
The argument of this cause was commenced by Mr. Cruger, for the plaintiffs in 
error, Adjourned till to-morrow, 11, A. M. 


Friday, Feb. 27.—Mr. Justice Johnson delivered the opinion of the Court in 
No. 53, Bank of the United States, appellants, v, Daniel Weisiger, et. al. on ap- 
peal from the Circuit Court of the United States for the District of Kentucky.— 
Decree of said Circuit Court reversed. 

Mr. Chief Justice Marvhal! delivered the opinion of the Court in No. 51, David 
Fiunt, et. ai. appellante, v. Robert Wickliffe, on appeal from the Circuit Court of 
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the United States for the District of Kentucky. Decree of said Circuit Court re- 
versed. 
No. 47. Ann Shanks, et. al. ¥. Abraham Dupont, et. al. The argument of 
this cause was continued by Mr. Cruger, for the plaintiffs in errer, and by Mr. 
Legare, for the defendants in error. 
No. 32. J. Harper, plaintiff inerror, v. Anthony Buller. This cause was ar- 
gued by Mr. Jones, for the plaintiff in error. Adjourned till to-morrow, 11, A.M, 


Saturday, Feb. 28.—No.6. Plowden Weston, et. al. plaintiffs in error, v. 
The City Council of Charleston. This cause was argued by Mr. Hayne for the 
plaintiffs in error, and by Messrs. Cruger and Legare, for the defendant in error. 

No. 66. Bank of the United States, plaintiffs in error, v. William Owen. et. 
al. This cause was argued by Mr, Sergeant, for the plaintiff in error, 

No. 72. Charles A. Beatty, et. at. appellants, v. Daniel Bussard, et.al. The 
argument of this cause was commenced by Mr. C. C. Lee, for the appellant, and 


continued by Mr. James Dunlap, for the appellees. Adjourned till Monday, 11, 
A. M. 


Monday, March 2.—No. 72. Charles A. Beatty, et. al. appellants, v. Daniel 
Bussard, et. al. ‘The argument of this cause was continued by Messrs. J. Dun- 
lap and Key, for the appellees, and concluded by Mr.C. C. Lee, for the appel- 
lants. 

Mr. Chief Justice Marshall delivered the opinion of the Court in No. 32, J. 
Harper, plaintiff in error, v. Anthony Butler, on writ of error to the District 
Court of the United States for the Mississippi District. Judgment of said District 
Court reversed; and cause remanded, with direetion to award a venire facias de 


novo. 
Nos. 73 and 74. David English, et. al. appellants, v. Catherine Forall. The 


argument of these causes was commenced by Mr. Key, for the appellants,and con 
tinued by Mr. Jones, for the appellee, 


Tuesday, March 3.—On motion of Mr. Peters, Charles B. Penrose, Esq. of 
Pennsylvania—and on motion of Mr. Ogden, Jas. C. Hornblower, Esq. of New 
Jersey, were admitted as Attorneys and Counsellors of this Court. 

Mr. Chief Justice Marshall delivered the opinion of the Court in No. 30. The 
Lessee of Wm. A. Powell, et. al. plaintiffs, v. John Harman, on certificate of 
division of opinion of the judges of the Circuit Court of the United States for the 
District of West Tennessee—ordered to be certified to the said Circuit Court,that 
under the Statute of limitations of Tennessee of seventeen hundred and ninety 
seven, a possession of seven years is a protection only when held under a grant, or 
under valid mesne conveyances, or a proper title, which are legally or equitably 
connected with a grant, and that a void deea is not such a conveyance as that a 
possession under it will be protected under the Statute of Limitations. 

Mr. Justice Johnson delivered the opinion of the Court in No. 1, Wm. Camp- 
bell’s Executors, appellants, v. Pratt, Francis, et. al. on appeal from the Circuit 
Court of the United States for the District of Columbia, holden in and for the 
county of Washington. Decree of said Circuit Court affirmed with cost. 

Nos. 73 and 74. David English, et. al. seme v. Catharine Forall. The 
argument of these causes was continued by Mr. Jones for the appellees, and con- 
cluded by Mr. Key, for the appellants. 

No. 43. The American Fur Company, plaintiff in error, v. The United States. 
This cause was argued by Mr. Ogden, for the plaintiff in error, and by the Attor- 
ney General for the defendant in error. Adjourned till to-morrow, 11, A M. 


Thursday, March 5.—Pursuant to adjournment, the Court met this morning at 
i Present as on yesterday. Proclamation being made, the Court was 


General United States. The motion made by Mr. Attorney General to dismiss 
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this cause for want of Jurisdiction, was opposed in argument by Mr. J, W. Taylor 
of counsel for the plaintiffs in error. 

Op motion of Mr. Ogden, Theodore Frelinghuysen, Esq. of New Jersey, and 
Frederick De Peyton, Jr. Esq. of New York, were admitted as Attorneys and 
Counsellors of this Court. 

No. 101. Bank of the United States, plaintiff in error, v. Thomas D. Carneal 
The argument of this cause was commenced by Mr. Caswell, for the plaintiff in 
error, and continued by Mr. Benham, for the defendant iu error. Adjourned till 
to-morrow, 11, A. M. 

Friday, March 6.—Pursuant to adjournment, the Court met this morning at the 
Capitol. Present us on yesterday. WProclamation being made, the Court wae 
opened. 

On motion of Mr. Sergeant, John Varnum, Esq. of Mass. and Nathan Nathars. 
Esq. of Penn. were admitted as Attorneys and Counsellors of this Court. 

No. 101. The bank United States. plaintiff in error, v. Thomas D. Carneal. 
The argument of this cause was concluded by Mr. Sergeant, tor the plaintiff in 
error. 

No, 45. John Inglis, demandant, v. The Trustees of the Sailor's Snug Har- 
bour in the city of New York, tenants. The argument ofthis cause was com- 
menced by Mr. ‘l'albott, for the tenants. Adjourned till to-morrow, 11, A. M, 


Saturday, March 7.—Mr. Chief Justice Marshall delivered the opinion of the 
Court in No. 131. Solomon Southwick, et. al plaintiffs in error, v. The Post 
Master General of the United States, on a writ of error to the Circuit Court of 
the United States for the Southern District ot New York. Adjudged and ordered 
to be dismissed for want of jurisdiction. 

No. 21. James Connelly, et. al. appellants, v. Richard Taylor, et. al. On 
motion of Mr. Wirt, for leave to re-argue this cause, it is ordered that said motion 
be over-ruled. 

Mr. Chief Justice Marshall delivered the opinion of the Courtin No. 21. Jas. 
Connelly, et. al. appellants, v. Richard T'aylor, et. al.on appeal from the decree 
of the Circuit Court of the United States for the District of Kentucky. Decree 
of said Circuit Court affirmed. with costs. 

No. 51. David Hnat, et. al. appellants, v. Robert Wickliffe. Ordered that 
the motion made in this cause by Mr. Wickliffe, for a re-argument, be over-ruled. 

No. 45. John Englis, demandant, v. J'he Trustees of the Sailor’e Snug Har- 
bor, §c. tenants. The argument of this cause was continued by Mr. Talcott, 
for the tenants. Adjourned till Monday, 11, A. M. 

Monday, March 9.—Mr. C. J. Marshall! delivered the opinion of the Court in 
No. 27, J. Foster, &e. ¥. D. Neilson. Judgment of the Circuit Court of Louisia- 
na affirmed, with costs, 

No. 26. Wm. C. Gardner, olaintiff below, v. John A. Collins. &e. The mo- 
tion made for a re-argument by Mr. Robbins, ordered to be over-ruled. 

No. 45. John Inglis, v. Trustees of Sailor's Snug Harbor. The argument 
was continued by Mr. Ogden, for the demandant. 


Tuesday, March 10.—Mr. Justice Thompson delivered the opinion of the 
Court in No. 73, David English, et. al. appellants, v. Catharine Forall. On ap- 
peal from the Decree of the Circuit Court of the United States for the District 
of Columbia, holden in and forthe county of Washington. Decreeof said Cireuit 
Court reversed, so far as it grants the particular relief as to the affirmed deficiency 
and in all things else, and cuuse remanded for further proceedings to be had 
therein according to law and justice. 

Mr. Justice Thompson delivered the opinion ofthe Court in No. 74, David 
English, et. al. appellants, v. Catharine Foxall. On appeal from the Circuit 
Court of the United States for the district of Columbia, holden in and for the 
county of Washington. Decree of the said Circuit Court affirmed, with costs. 

Mr. Justice Story delivered the opinion of the Court in No. 101, the bank of 
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tae United States, plaintiff in error, v. Thomas D. Carneal. On writ of error ta 
the Circuit Court of the United States for the district of Ohio. Judgment of said 
court reversed, and canse remanded, with directions to award a venire facias de 
novo. 

No. 45. John Inglis, demandant, y. The Trustees of the Sailor's Snvg Har- 
bor. &c. tenants. The argument of this cause was continued by Mr. Webster, 
for the demandant. 

No. 6. Plowden Weston, et. al. plaintiffs in error, v. the City Council of 
Charleston. The argument of this cause wasconcluded by Mr. Hayne, for the 
defendant in error. Adjourned ti!! to-morrow, 11, A. M, 


Wednesday, March 11.—Mr. Justice Washington delivered the opinion of the 
court in No. 43. the Am. Fur Company, by Wm. H. Wadlace, &c. plaintiffs in 
error, v. The United States. On writ of error to the District Court of the United 
States for the district of Indiana. Judgment of said District Court reversed, and 
cause remanded with directions to award a venire facias de novo. 

No.45. John Inglis, demandant, v. The Trustees of the Sailor's Snug Ha - 
dour, Kc.tenants. ‘The argument of this cause was continued by Mr. Wirt, for 
the tenants. 

' No, 12. Wm. G. Buckner, plaintiff. v. Thos. Finley, et. al. This cause was 
argued by M.D. Hoffman, for the plaintiff. Adjourned till to-morrow, 11, A- 


Thursday. March 12.—Mr. Justice Story dellvered the opinion of the court i 
No. 49, Joseph Mandeville. et. al. appellants, v. Romulus Riggs. On appeal from 
the Pecree of the Circuit Court of the United States for the county of Alexan- 
dria. District ofColambia, Decree of said Circuit Court reversed, and cause re- 
manded, with directions to cause the same to be re instatedasto the defendants 
against whom the bill was taken pro confesso, and set down for a hearing, and by 
the decree dismissed. And also with directions that the personal representatives 
of the defendants, who died pending the suit, who are known, and may be brought 
before the said Circuit Court, be made parties thereto, and the bill revived as to 
them. And also with directions that all the other defendants named in the bill 
who were not served with process, but against whom further proceedings may be 
had to bring them before the court (as to whom the bill was dismissed at the hear- 
ing) be brought before the court, if practicable, as parties—and that such further 
proceedings be thereupon had. as to justice and equity may appertain. 

No. 42. George Beach, plaintiff in error, v. Nathan Viles,et. al. The argu- 
ment of this cause was commenced by Mr. Webster, for the plaintiff in error, and 
continued by Mr. Simmons, for the defendant in error, Adjourned till to-morrow 


11, A. M. 


Friday, March 18.—No.45. John Inglis, demandant, v. The Trustees of the 
Sailor's Snug Harbour, &c. tenonts. ‘The argument of this cause was concluded 
by Mr. Wirt, for the tenants. Adjourned till to-morrow, 11, A. M. 


Saturday, March 14.—Pursuant to adjournment, the Court met. this merning 
at the Capnol. Present as on yesterday. Proclamation being made, the Court 
was opened. 

No 137. David Canter claimant of 356 bales of cotton, appellant, v. The 
American Insurance Company and Ocean Insurance Company of New York.— 
The motion made by Mr. Cruger to dismies this cause, was argued by Mr. Cruger 
in support of said motion, and by Messrs. Webster and Coxe, against it, to whom 
Mr. Cruger replied. 

No. 139. Jomes L. Caticar'. et. al. sppe'lants,v. Wm. Robinson. The mo- 
tion of Mr. C. C. Lee, to dismis: this cause by reason of the insufficiency of the 
security in the appeal bond for costs, was argued by Messrs, Coxe and Key, 
against the motion, and by Mr. Lee, in support of it. 


Wo. 68. Anthony 7'. Chire, et. al. appellants, v. George Reinicker. The ar- 
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gument of this cause was commenced by Mr. Mayer, for the plaintiffs in error. Ad- 
journed till Monday, 11, A. M. 


New Associate Justice in the place of the late Mr. Justice 
Trimble. John M’Lean, of Ohio, late Post Master General, has 
been appointed to, and has accepted the office of an Associate 
Judge of the Supreme Court of the United States.. 


—_p—- 


DISTRICT COURTS OF TIE UNITED STATES, 


Tue following appointments have lately been made.—Thomas 
Swann, of the District of Columbia, Attorney for the said Dis- 
trict; Ether Shepley, of Maine, Attorney for the District cf 
Maine; John W. Smith, of Louisiana, Attorney for the Easte:n 
District of Louisiana; Alexander Bracrenridge, of Pennsylve- 
nia, Attorney for the Western District of Pennsylvania; Wm, A, 
Griswold, of Vermont, Attorney for the District of Vermont;— 
John Gadsen, of South Carolina, Attorney for the District of §, 
Carolina; Nathaniel Williams, Attorney for the District of Mary- 
land; Nathan Smith, Attorney for the District of Connecticut;— 
John H. Norton, Marshal for the District of Mississippi; Thomas 
Morris, Marshal for the Southern District of New York: John 
W. Livingston, Marshal for the Northern District of New York; 
Samuel D. Harris, Marshal for the District of Massachusetts;— 
William Trimble, to be a Judge in, and for the T’érritory of Ar- 
kansas; Benjamin Johnson, of Arkansas Territory, to be nue 
for said Territory; Samuel C. Roane, of Arkansas, Attorney for 
said Territory; George W. Scott, of Arkansas Territory, Mar- 
shal for the said Territory; John W. Campbell, of Ohio, to be 
District Judge of the District of Ohio; Andrew Dunlap, Attor- 
ney for the District of Massachusetts. 


ee! aml 


LATE AND INTERESTING DECISIONS, 


In the Supreme Court of the United States the three “llow- 
ing cases have been argued and decided. 

Authority of Executors.—A sale of Testator’s real preperty in 
Rhode-Island, made by an executor, appointed in Vermont, is 
valid,provided the sale has been ratified by the Gen. Assembly of 
Rhode-Island, and the proceeds of the sale have been applicd to 
payment of téstator’s debts. Leland v. Wilkinson. 
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The Bank of Commonwealth of Kentucky, plaintiff in error, vs. 
John Ashley, and John Ella, Jun. on a writ of error to the Circuit 
Court of the United States, for the District Court of Kentucky. 
Judgment of said Circuit Court affirmed without costs in error, 
upen the defendants in error entering a remittur in this court, 
of the debt omitted and damages pro tanto. 

(This was an action of debt, against the Bank of the Common- 
wealth, upon a parcel of ts notes, amounting to $6350, The de- 
fence set up, was, that the Bank was a corporation, created by an 
act of the General Assembly of Kentucky, in which the state was 
the sole stockholder, or corporation, and that, as no suit could be 
maintained against a sovereign state, so none could be maintained 
against a corporation in which a state was the sole stockholder. 
This plea was overruled by the court; and judgment rendered 
upon the demurrer, for the debt $6350, with interest from the 22 
Sept. 1825. ] 

The Bank of the Commonwealth of Kentucky, plaintiff in error, 
v. John Wister, et. al. on writ of error to the Circuit Court of the 
United States for the District of Kentucky. Judgment of said 
Circuit Court in this cause affirmed with costs. 

[This was an action of assumpsit, upon a deposit, and the 
cashier’s certificate thereof, made in the Bank, of its own notes, 


amounting to $7,730 81; the object of the suit being, asin Ash- 
ley’s case, to recover specie, for the notes deposited. The de- 
fence was the same as in Ashley’s case, and in like manner over- 
ruled; and a verdict and judgment rendered for $8703 in dam- 
ages. This judgment was afterwards set aside, and a trial grant- 
ed. Upon which an attempt was made fo seal the debt, upon the 
ae which was admitted, that the notes, when deposited in 


the Bank, were worth only one half the nominal amount, — But the 
court refused to give the instructions required to maintain this 
defence, and the second jury founda verdict for $9100; and 
judgment was rendered accordingly. Which judgment, the Su- 
preme Court affirmed. | 


Jurisdiction. —Common Pleas—New York—before Judge Irving. 
Thomas J. Parmell, v. Wm. H. Weeman. This was an action 
brought to recover damages for an assault and battery committed 
on the person of the plaintiff, who is a private in the United States 
army, against the defendant, who is an orderly sergeant in the 
same service. Mr. Bixley, on the part of the plaintiff, produced 
several, witnesses, who swore that the defendant struck the 
plaintiff three or four blows upon the back, with the flat part 

of anaked sword. The assault was alledged to have been com- 
mitted on Governor’s Island, on the 15th of August, and ‘that 
there was no just cause or provocation. For the defence, the 
officers of the company were produced, who testified that no com- 





LAW INTELLIGENCER. 119 


plaint was ever made by the plaintiff, nor did he ever solicit a 
Court Martial on the defendant. One of the Lieutenants stated 
that the blows were given on account of the plaintiff not comply- 
ing with the customary salute on passing an officer. The case 
here rested, and the counsel left it to the charge of the court.— 
His Honour stated there was an important question arising out 
of this suit, and, that was—had the civil courts jurisdiction in the 
case, both the parties being soldiers in the United States army, 
and consequenily subject to the military law of the country? This 
was a question of such a serious nature, that he thought the most 
proper course would be for him, to reserve it for mature delibera- 
tion. He would, therefore, merely call upon the jury to pass up- 
on the present, as any other simple case of assault and battery, 
confining themselves to the merits, without any reference to the 
law as applicable to the case. His Honour said, that there were 
no important features in the testimony on either side, and that the 
whole subject for their consideration was simply the amount of 
damages, as it was very evident an assault and battery had been 
committed, by one of the parties in this suit, upon the person of 
the other. The jury retired for about fifteen minutes, and re- 
turned into court with a verdict for the plaintiff, six cents dam- 
ages, and six cents costs. 


Sailing of steam boats—Superior Court, New York—before 
Mr. Justice Oakely. Walsh, v. Jenkins and Stevens. This was 
an action brought to recover the amount of damages sustained by 
the plaintiff under the following circumstances: ‘The plaintiff was 
the owner of the scow Hope, engaged in the lumber trade on the 
North River, and one of the defendants was the owner and the 
other a pilot of the steam boat Albany. On the 14th of May 
last, about 10, A. M. the scow was lying at anchor with a cargo 
of lumber, in the North River, opposite Stoney Point. The 
steam boats Independence and Albany, left the wharf in the city 
of New York, on the 14th of May, at about the same time, and a 
race immediately commenced between them—the Albany occa- 
sionally baffling the Independence by crowding her from her 
course. They finally, however, came so near to each other be- 
fore they reached the scow, that the passengers were shaking 
hands with each other over the respective railing of the steam 
boats, and in this manner, to the great alarm of some of the pas- 
sengers, the two steam boats continued for several miles. Ita 
peared that this course of proceeding was usually adopted by slow 
boats to keep up with fast boats, the suction of the water as it was 
called by the witnesses, causing the slow boat to keep up with the 
faster one. In this condition the said boats endeavoured to pass 
plaintift’s scow, but just when they approached the seow, the In- 
dependence changed her head more to the east, which breught 
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her into her true course, out of which she had been pressed by 
the. Albany; and the Albany endeavouring to vary her position, 
came in contact with the scow, upset and sunk her. She was af- 
terwards raised and repaired at an expence of one hundred and 
eighty dollars. 

Mr. D. B. Ogden, for the defence, insisted that the injury pro- 
ceeded from the act ofthe Independence, and that the plaintiff 
ought to have sued the owner of that boat, and not the owner of 
the Albany. 

Mr. Anthorn, for the plaintiff, insisted that the proceedings of 
both boats were unlawiul, the statute having imposed a penalty 
of $250 on all boats coming within twenty yar rds of cach other on 
the. North River, when travelling the same way, and that the 
owner of the scow, instead of being compelled to sue one in pref- 
erence to the other, might have joined the owners of both the 
boats in the same suit, and thereiore the objection of the counsel 
for the defence was untenable. 

The court charged that the Albany ought to have stopped her 
machinery, or to have gone to the east side of the scow, the river 
affording sufficient room; it was in proof that she might have done 
either; and that inasmuch as she had pee ed herself in a situation 
to do an injury to the plaintiif’s scow, the owner of that boat was 
responsible. 

The jury retired, and after an absence of a few minutes, re- 
turned into court with a verdict for the plaintiff, damages five 
hundred and fifty dollars. 


Law of Foreign Arrest,—A point of some importance has late- 
ly been decided at Brussels—namely, whether a person can be 
arrested abroad upon a bill of exc hange given in England, by the 
bill being transferred to some person residing i in the same realn 
as the acceptor, or indorser. .'The facts of the case, by which it 
will be best explained are these :— 

When in England, a Mr. Fowler accepts a bill, for the accom- 
modation of another. From this person Mr. Fisher, an attorney 
in Walbrook-building, receives the bill, and indorses it to Messrs, 
Cunlife & Co. the bankers, who indorse it again toa Mr. Clegg 
of Antwerp, requesting that he would pass the bill to his Bel zen 
banker, in order to enable an arrest. The bill became due, and pay- 
able here, previous to which the Belgian banker sends it back 
again, so as in due time to be presented and protested. The bill in 
that state is returned to Brussels, and Mr, Fowler arrested upon it. 

Against this arrest Mr. Fowler (after having been overruled 
in the Court de Premere Instance) appealed to the superior 
court. The grounds of appeal, and the questions discussed by 
the court, were— 

‘1, Whether a court, which has no power to subpa@na wit- 
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the bill, could be qualified to give judgment upon it. 

“2. Whether the law, which authorises the provisional arrest 
of foreigners, embraced the case of debt contracted between for- 
eigners in a foreign country, or whether it was not merely intend- 
ed to give natives a sun mary reccurse egainst foreigners, who 
hed incurred debts with them on the spot; or, 

“3. Whether, aiter all the mere allcgation of a native, that he 
was the helder of a foreign engagement bona fide, was sufficient 
ground of arrest?’ 

Upen all these grounds the Supericr Court decided against the 
power oi arrest—a decision which wiil settle a point of some 
consequence, nct cnly to commercial men, but many others. 


English Paper. 
Impriscnmeni of Scamen.—It appears frem the National Ga- 


zette, that in a case lately decided before the District Court of 
the United States, in Philadelphia, some principles were declar- 
ed, which may be of practical use to masters of vessels. 

Judge Hopkinson said—'The practice of imprisoning disobe- 
dient and refractory seamen in foreign goals, is one of doubtful 
legality. It is certainly to be justified only by a strong case of 
necessity; it is not among the ordinary means of discipline put 
into the hands of the master. J am inclined to think there should 
be danger in keeping the offender on board, or some great crime 
committed, when this extrcme measure is resorted to; it must be 
used as one of sa‘ety rather than of discipline, and never applied 
as a punishment for past misccnduct. The powers given by law 
to the master to preserve the discipline of his ship and compel 
obedience to his authority, are so strong and full, that they can 
seldom fail of their effect; they should be clearly insufficient be- 
fore we sheuld allow the exercise of a power which may so easily 
be made an instrument of cruelty and oppression; and may be so 
terrible in its ccnsequences. A confinement in an unwholesome 
jail, in a hot and pestilential climate, may be followed by death or 
some disabling disease. In this case the libellants were taken 
from the priscn when the vessel sailed on her return,and although 
one of them was able to do duty, the other was prevented by 
sickness for the whcle voyage. I would rather altogether deny 
a power, which can be so scldcm necessary, than trust it in hands 
in which it is so likely to be abused and so difficult to be regulat- 
ed. Themaster may, withcut the cid of foreign police cfhcers, 
and durgecns, which he cannct ecntrol, even if kindly disposed 
in the treatment of his men, take measures of great strength to 
enforce the discipline of his ship. He may there confine a re- 
fractory sailor; he may stcp his provisicns; he may inflict reason- 
able personal correction, according to the enormity of the offence 
and the obstinacy of the offender; and, ifhe be incorrigibly dis- 
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obedient and mutinous, he may discharge him; and withal he in- 
curs a forfeiture of his wages. A firm and judicious exercise of 
these powers can hardly tail of reducing the most perverse to obe- 
dience, 

Without deciding the general question, whether the master of 
a vessel, may, in any case, imprison a seaman in the jail of a for- 
eign port, under the control and discipline of a foreign police and 
its officers, for the mere maintainance of his own authority, I will 
examine the circumstances of the case under the principles men- 
tioned. 

The Judge decided that the circumstances of this case did not 
warrant the imprisonment of the men; and proceeded: 

If the imprisonment in this case was unauthorised, the men 
cannot be charged with the expenses attending 1 it—especially 
with their boarding which the master was bound to provide; nor 
is it just to forfeit their wages, or what is the same thing, charge 
them with the pay given to another hand. They have been pun- 
ished for their misconduct by their imprisonment, and it would be 
to double the punishment, if these penalties were inflicted. 

I will take this occasion to notice an error which I fear, has 
frequently, as in this case, misled our masters of vessels. They 
seem to believe that they may do any thing, provided they can 
obtain the consent of the consul to it; which consuls are apt to 
give on very little consideration. Whenthe master on his re- 
turn, is called upon to answer for his conduct, he thinks it is 
enough to produce a consular certificate approving his proceed- 
ing, or to say he consulted the consul and acted on his advice.— 
This is altogether a mistake. It is certainly a very prudent pre- 
caution to consult the consul in any difficulty ; and if the case 
were fully and fairly stated to the consul, and his advice faithfully 
pursued, it would afford a strong protection on the question of 
malicious or wrongful intention, but it can give no justification or 
legal sanction to an illegal act, nor deprive those who have been 
injured by it of their legal rights and remedies, 





